Crime and Justice Commission Fact Sheet:

Intellectual Disability and the NSW Criminal Justice System

People with an intellectual disability have a considerably lower than average intellectual ability and possess limitations in areas such as communication, social skills, movement ability or proficiency in daily living tasks.
 The imperative role communication plays within the criminal justice system means that people with an intellectual disability face an inherent disadvantage and therefore often suffer the consequences.

The effects of intellectual disability are the product of the interaction amongst and between the individual’s cognitive impairment and various aspects of psychological and socioeconomic disadvantage; offending conduct is best understood through this interaction.

What is intellectual disability?

Intellectual disability is conventionally defined as consisting of three elements: an IQ (intelligence quotient) below 70, deficits in adaptive functioning, and acquirement of the disability prior to the age of 18.
 A person’s intellectual disability can be classified as mild, moderate, severe or profound, based upon certain IQ ranges.

Section 66F of the Crimes Act 1900 (NSW) describes intellectual disability as an appreciably below average general intellectual function resulting in the person requiring supervision or social habilitation in connection with daily life activities. This definition is applicable to this section only and there is no general definition which can be 

applied consistently across all NSW legislation.

The Figures

Whilst persons with an intellectual disability comprise approximately 2-3% of the Australian population, almost one quarter (23.6%) of individuals who appear as defendants in six Local Courts in NSW could be diagnosed with having an intellectual disability, with a further 14.1% in the borderline range.
  

Is intellectual disability and mental illness the same?

No. Mental illness and intellectual disability are completely different disabilities with a clear point of distinction being that intellectual disability is not an illness, not episodic and not usually treated by medication.
 Intellectual disability affects learning and not perception or mood as with mental illness and it happens to an individual when they are born or during childhood.
 It is possible and is in fact often the case that individuals have both a mental and intellectual disability.
Does intellectual disability make an individual more inclined to commit crime?

No. There is no evidence that intellectually disabled people are more criminally minded than individuals without a disability, the overrepresentation is the result of the lack of support and treatment services which address the specialised needs of intellectually disabled people.

Factors such as minimal education, poor social networks, abuse, lack of family support, high unemployment or employment is low paying jobs, poor behavioural control and communication skills are all factors which contribute the overrepresentation of people with an intellectual disability in the criminal justice system. Additionally, the high level of recidivism is fundamentally due to the lack of specialised services for people with an intellectual disability.

Vulnerability of intellectually disabled people in the criminal justice system

There is no correlation between intellectual disability and criminal behaviour per se however intellectual disability makes people more vulnerable in the criminal justice system and thus more likely to be convicted. Given that people with an intellectual disability are especially vulnerable in the criminal justice system special assistance is necessitated in order for them to navigate the system. Individuals  with an intellectual disability are more likely to say what they believe the authority figure wants to hear, agree to propositions put to them by police, confess to crimes they may not have committed and elaborate on a fact scenario in an attempt to please police.

The vulnerability of people with an intellectual disability in the criminal justice system is also compounded by the fact that many of these individuals may not understand what is being put to them by their lawyers, police and the judiciary. Police interviews and court proceedings are based on verbal communication which is an area which people with an intellectual disability often lack skill.

Section 32 of the Mental Health (Criminal Procedure) Act 1900 (NSW)

Section 32 provides for the diversion of alleged offenders from the criminal justice system at any time through the course of the proceedings.
 The purpose of this section is to allow defendants with a mental condition, a mental illness or a developmental disability to be dealt with in an appropriate treatment and rehabilitative context enforced by the court.
 

There are however major deficiencies in the application of section 32 which include the  inadequate provision of support services, problems with legal representation, ineffective court processes and a discontinuity between the legal process and the provision of human services.
 Even though section 32 provides a departure from the criminal justice system for offenders with an intellectual disability and thus recognises this fundamental requirement, the deficiencies need to be addressed in order attend to the specific needs of people with an intellectual disability.

The need for reform

There is no legislation in any jurisdiction for offenders with an intellectual disability which is comparable to the mental health legislation that can require treatment of offenders in secure facilities. The absence of such treatment facilities means that a sentencing judge, in the interests of community protection is more likely to sentence an intellectually disabled offender to prison as it is the only option available.

Post release services for people with an intellectual disability are paramount in order to reduce the high rate of recidivism prevalent among offenders with an intellectual disability. The cost to the government of properly meeting the needs of offenders with an intellectual disability would be recovered in the long term given the reduction of recidivism and therefore further expenditure on prisons.
 The lack of support services such as specialty disability services for people with an intellectual disability is often the cause of offending conduct thus funding in such services is as fundamental as the requirement for post release services. Intellectual disability services should provide an assessment of intellectual disability and support needs and provide or facilitate the provision of the necessary supports and interventions to meet the person’s needs.

The difficulties facing courts in accessing services to identify and assist with diversion of alleged offenders with intellectual disability is a paramount area of concern; given that this function is provided for offenders who are mentally ill, the equivalent is required for people with an intellectual disability in the criminal justice system.

Support Persons in the criminal justice system for people with an intellectual disability

There is limited awareness about intellectual disability among many police, lawyers and court staff. Support persons to intellectually disabled offenders are able to provide assistance in the understanding of legal advice as well as the court proceedings generally.
 Given that lawyers in general are not provided with training in how to effectively communicate with people with an intellectual disability, support persons are able to fulfil this essential role.

Alternatives to imprisonment for people with an intellectual disability

Prison alternatives such as secure treatment facilities should be seriously considered for offenders with an intellectual disability whose interests as well as that of the community would be better served through such options. Given prison does not specifically address the needs of an intellectually disabled offender the probability of reoffending is significantly increased and is shown through the high recidivism rates. 

The increased level of vulnerability faced by an offender with an intellectual disability is likely to be intensified with imprisonment.  Given the high percentage of prisoners with an intellectual disability and the absence of a correlation between criminality and intellectual disability, it is clear that alternative approaches to imprisonment are indeed necessary to serve the needs of not only the intellectually disabled offender but also the community at large.
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