The current Picture: Very High Remand Rates

NSW has by far the largest number of prisoners on remand in Australia

Figure 1: Unsentenced prisoners, level of court of remand
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Source: ABS, 45170DO004_2009 Prisoners in Australia, 2009



The percentage of people on remand is increasing: 
· In 1982 remandees and those awaiting sentence in custody were 12% of the total prison population.  By mid 2009 this had climbed to 23% and there is a clearly increasing trend.

Figure 2: Trends in the legal status of inmates (includes periodic detention) as at 30 June each year
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Figure 3: Number of inmates in NSW on remand by year
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Source: NSW Inmate Census 2009: Summary of Characteristics, Statistical Publication No. 34 March 2010, Corrective Services NSW
Numbers this year seem down on last year, but it is fluctuating:
Figure 4: Remands in full time custody
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Source: DCS Offender Population Report Oct 2010

Large numbers are in high security prisons

· Of those on remand a very high proportion are housed in maximum security – over double the percentage that are sentenced prisoners. Very few are housed in minimum security – despite not being yet convicted of an offence

Figure 5: Security classifications of prisoners as at 30 June 2009
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Inmate security classification 2009

	Security level
	Convicted 
	%
	Unconvicted
	%
	Total 
	%

	Maximum
	624
	7.4%
	1077
	38.8%
	1701
	15.2%

	Medium
	1274
	15.2%
	1007
	36.2%
	2281
	20.4%

	Minimum
	5539
	66.1%
	376
	13.5%
	5915
	53.0%

	Unclassified
	153
	1.8%
	318
	11.4%
	471
	4.2%

	Periodic detention
	792
	9.4%
	--
	-
	792
	7.1%

	Total
	8382
	100%
	2778
	100%
	11160
	100%


Source: Source: NSW Inmate Census 2009: Summary of Characteristics, Statistical Publication No. 34 March 2010, Corrective Services NSW
Many on remand are later acquitted:

Figure 6: conviction and acquittal outcomes of remandees 2008
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Source: Review of Bail Act (1978), NSW JAG, 2010 based on NSW Criminal Court Statistics 2008, Statistical Services Unit, NSW Bureau of Crime Statistics and Research

The time spent on remand is increasing as a result of court delays:

Figure 7: Median days in custody from first appearance to determination
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Source: BOCSAR NSW Criminal Court Statistics 2009
A culture of Legislative interference

Figure 8: Number of Punitive Changes to Bail Legislation 1992-2008
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In this context punitive means a discrete amending Act that includes a restriction on bail eligibility or a requirement that further conditions be acceptable.  It does not:

· Include administrative restrictions – such as a restriction on the right to make repeated applications for bail (s22A)

· Disaggregate the number of punitive measures in an amending Act.  There are often multiple changes

This statistic captures only the number of separate times a Parliament has felt the need to amend the Bail Act in an restrictive manner.

There have been 2 more NSW Acts with punitive measures since 2008, and one amending s22A.

Reforming the Bail Act – A Tale of Two States

Victorian approach - Bail Act 1977

2004 Reference to Law Reform Commission

2005 VLRC Consultation Paper issued and submissions received

2006 VLRC Roundtables conducted

2007 Final Report

2010 Bail Amendment Bill

In Second Reading Speech, Rob Hulls AG said:

I tabled the VLRC's Review of the Bail Act -- Final Report in the Parliament on 10 October 2007. The VLRC report contains 157 recommendations for procedural, administrative and legislative changes to ensure the bail system functions simply, clearly and fairly. 

The government is responding to the VLRC recommendations in two stages. In setting the agenda and timetable for reform, the government has been mindful of the need for the criminal justice community to have time to absorb significant legislative and procedural change. This bill responds to 40 of the VLRC recommendations, and represents the first stage of reforms to Victoria's bail system. 

The 40 recommendations that we are responding to first are those focusing on clarification of the existing law and enhancement of the operation of the bail system.
NSW approach - Bail Act 1978

13 Oct 2010 106 page Review of Bail Act released by Criminal Law Review in NSW AG Dept

· Claimed to be extensive review, but no evidence of who authored report, what persons were consulted, extent of public input, scope of brief for the report

· Contains 20 recommendations

· Accompanying Review is an 84 page public consultation draft Bail Bill

· There is no explanatory memorandum for this Bill, nor any chart showing how it amends the existing Act.  There is no linkage between the Review and the Bill.  
· Two weeks given for submissions on both documents – due 27 October

Nov 2010 By invitation roundtable to be held

Dec 2010? Legislation introduced
Proposed changes to the Bail Act

Criteria for bail

· Currently bail is to be granted following a police officer or court’s consideration of a number of factors, in four categories:

· Probability of appearing in court

· The interests of the accused person, including right to liberty

· Protection of alleged victims and families

· Protection of the community

· Within these categories there are a number of specific factors that are to be considered where relevant – 20 in all.  They amount to a complex checklist, and it is recognised that simplfication is needed.

· The Bail Bill would replace these categories with the following:

The objects of this Act are:

(a) to ensure that a person required to appear before a court in criminal or other proceedings appears as and when required by the court, and

(b) to prevent the commission of any offences by a person required to appear in proceedings until the proceedings have been finally determined, and

(c) to protect any person against whom it is alleged that an offence was committed, the close relatives of any such person and any other persons who may require protection in the case, and

(d) to prevent a person required to appear in proceedings from interfering with witnesses

· This fails to refer to the interests of the accused at all, and also fails to provide any guidance as to what these objects mean

Presumptions against bail

· Currently the Bail Act sets up a presumption in favour of bail for most offences with a range of offences either with:

· A right to bail (offences with no imprisonment as a penalty)

· An exemption from the presumption in favour (ie neutral as to bail)

· A presumption against 

· Bail only in special circumstances

· The offences for which the presumption in favour of bail have been removed have been inserted into the Bail Act in an ad hoc way over the last 30 years

· The Bail Act proposes to rename these categories as different levels of offence, but retain the nature of the presumptions for and against, and to not alter the current categorisation of the offences

· The Bill appears to attempt to place main emphasis on these categories for determining bail eligibility

· However, a recent BOCSAR report demonstrates that instead the personal history and characteristics of the accused are more important factors in the determination of bail applications

· Politically, it is a simpler media message to say the Govt is cracking down on bail for offence types, but courts faced with an individual accused will be much more moved by personal characteristics than an actuarial guess of dangerousness by alleged offence

· For example, murder:  most murders are one-off events where the offender is unlikely to re-offend.  However, saying “Murderers will not get bail” is a simpler message

Prepared by Associate Professor Alex Steel, UNSW, for the Crime and Justice Reform Committee, October 2010
