Fact Sheet
 Bail for Children and Young People 

Part 1 – What the data tell us


A review of international research found that ‘time spent in a remand facility is the “most significant factor in increasing the odds of recidivism”’. [endnoteRef:1] [1:  Noetics Solutions (2010) A Strategic Review of the New South Wales Juvenile Justice System:  Report for the Minister for Juvenile Justice at p68; Justice Policy Institute, The Dangers of Detention: The Impact of Incarcerating Youth in Detention and Other Secure Facilities, http://www.justicepolicy.org/images/upload/06-11_REP_DangersOfDetention_JJ.pdf.] 



1.1 Remand numbers have been increasing while crime rates are stable




Despite juvenile crime rates remaining relatively stable over the last 5 years, there has been an increase in the number of young people on remand. [endnoteRef:2]  [2:  NSW Bureau of Crime Statistics and Research. (no date). Is juvenile crime increasing? (Fast Fact No. 3). Sydney: NSW Bureau of Crime Statistics and Research. http://www.bocsar.nsw.gov.au/lawlink/bocsar/ll_bocsar.nsf/pages/bocsar_fastfact_03; see also Noetics Solutions (2010) at p22. http://www.djj.nsw.gov.au/pdf_htm/publications/general/Juvenile%20Justice%20Review%20Report%20FINAL.pdf] 
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_
Source: prepared from data included in NSW Dept of Juvenile Justice Annual Reports, 2007-08 and 2008-09, Kariong is excluded for all years.

· From 2003-04 to 2007-08 admissions increased by 29.8 % for control orders, but by 56.0% for remand. 

The number of young people admitted to JJCs on remand decreased somewhat in 2008-09 to 4,634 but remained at an historically high level that is more than 42% higher than the number of remandees in 2003-04.[endnoteRef:3]  [3:  NSW Juvenile Justice, (NSWJJ), Department of Human Services. (2009).  Annual Report 2008-09 at  p52; http://www.djj.nsw.gov.au/pdf_htm/publications/annualreport/Annual%20report%20part%201.pdf
NSW Department of Juvenile Justice (NSWDJJ). (2008). Annual Report 2007-08 at p.42).] 


1.2 The number of Aboriginal and Torres Strait Islander children and young people on remand has increased

Remand of Aboriginal and Torres Strait Islander (ATSI) young people increased by 56% from 2002-03 to 2007-08 and then fell somewhat in 2008-09 but remains above the 2002-03 level despite DJJ (and other) initiatives attempting to reduce Aboriginal over-representation.  


_ 
 Source: prepared from data included in NSW Dept of Juvenile Justice Annual Reports 2007-08, and 2008-09; Kariong is excluded from all years.

· In 2008-09 ATSI young people constituted 35.8% of young people remanded in custody.[endnoteRef:4] [4:  NSWJJ 2009, p.28.] 

· In 2007 Aboriginal children and young people were 24 times more likely to be detained than non-Aboriginal children and young people.[endnoteRef:5]  [5:  Criminal Law Review Division (NSW DJAG) 2010, Review of Bail Act 1978 (NSW), p75.] 



1.3 An increasing proportion of children and young people within NSW JJ detention centres are on remand 
Figure 3
[image: ]
Source: DJJ NSW Annual Report 2007-08 p43

In mid 2007, most young people in custody on an average day were on control orders, but by October 2007 the majority were remandees.[endnoteRef:6]  There has been a slight reduction in remands, and a growth in control orders that reversed this pattern by June 2009 but the number of remandees remains higher than they had been in July 2007. [endnoteRef:7] [6:   DJJ 2008.]  [7:   Noetics Solutions (2010) at p21.] 


· Between 2007 and 2008, the juvenile remand population grew from an average of 181 per day to 239 per day.[endnoteRef:8] 
 [8:  NSW Audit Office http://www.audit.nsw.gov.au/info/in_progress/performance_audit_program_2010-11.htm#Topics] 

· The average number of people in juvenile detention in NSW in 2008-09 was 427;[endnoteRef:9] the bed capacity was 449.[endnoteRef:10] [9:  DJJ 2008-09 Annual Report, p51.]  [10:  DJJ 2008-09 Annual Report, p50. ] 


There is little capacity to provide programs to remandees.[endnoteRef:11] [11:  Noetic Solutions, 2010, p.69.] 



1.4 A number of significant amendments to the Bail Act have had unintended consequences for children and young people

The Bail Act applies equally to adults, children and young people. It has never adequately reflected the interests of children and young people,[endnoteRef:12] and its limitations in that regard have been exacerbated by subsequent amendments. One example is s.22A. [12:  Stubbs, J. (1984). Bail reform in NSW. Sydney: NSW Bureau of Crime Statistics and Research, at p.90. ] 


s.22A
The juvenile remand population grew by 32% between 2007 and 2008. A BOCSAR evaluation found that amendments to s.22A of the Bail Act to restrict courts from hearing second or subsequent applications for bail, other than in limited exceptions, had contributed to the growth in remand numbers. Section 22A has markedly increased the time young people spend in custody on remand (from 10-15 days to nearly 35 days) and, in turn, on the number on remand at any one time.[endnoteRef:13] [13:  Vignaendra, S., Moffatt, S. Weatherburn D. & Heller E. (2009). Recent trends in legal proceedings for breach of bail, juvenile remand and crime. (Crime and Justice Bulletin No. 128).  Sydney: NSW Bureau of Crime Statistics and Research at p. 3.] 

 
DJJ had not been consulted about the change. The change had negative consequences on children and young people and did not result in any discernable reduction in crime.[endnoteRef:14] [14:  Noetics Solutions (2010) at p45.] 


1.5 Most children and young people remanded in custody do not receive a control order

In 2008, 137 (8.4%) young people who were remanded in custody were acquitted (n=99) or had all charges dismissed without a hearing (n=38) and a further 150 (9.3%) had all charges disposed of in some other manner that did not result in a finding of guilt.[endnoteRef:15]  [15:  NSW Bureau of Crime Statistics and Research. (2009). Court Statistics 2008. Sydney: NSW Bureau of Crime Statistics and Research, at p.62).   ] 


· Approximately 80 % of young people on remand do not receive a control order; in 2007 this was approximately 3,750 young people.[endnoteRef:16]   [16:  This is measured over the next 12mths; DJJ, 2008, at p. 44; NSWJJ, 2009, at p. 54; Noetic Solutions 2010, p69.] 


1.6 Bail refusal rates for children and young people are twice that for adults

· Approximately 13% of children and young people are refused bail as compared with 6% for adults.[endnoteRef:17]  [17:  Noetic Solutions 2010 at p.64.] 



1.7 Unconditional bail for children and young people is a ‘thing of the past’

Where bail is granted to children and young people, it is almost always conditional bail; for them, unconditional bail has been described as ‘a thing of the past’.[endnoteRef:18] [18:  NSW Law Reform Commission, Report 104: Young Offenders, 2005; Noetic Solutions 2010 at p66.] 

	
1.8 Multiple and or inappropriately onerous bail conditions are often used for children and young people

Bail conditions for children and young people are often inappropriately onerous,[endnoteRef:19] and multiple conditions are common. [19:  NSWLRC, 2005, para 10.53.] 


·  one study found that 67% of children and young people had 3 or more bail conditions.[endnoteRef:20] [20:  Wong, K., Bailey, B. and Kenny, D. (2009). Bail Me Out: Young Offenders and Bail. Marrickville NSW: Youth Justice Coalition, p.14] 


Often bail conditions have no link with factors associated with offending.[endnoteRef:21] Inappropriate bail conditions set children and young people up to fail.[endnoteRef:22] [21:  Noetic Solutions, 2010, p66.]  [22:  NSWLRC, 2005, para 10.57] 


1.9 Children and young people are often in custody because they cannot meet bail conditions

The number of young people held in custody in NSW who were granted bail, but could not meet the conditions almost doubled between 2003-04 and 2007-08.[endnoteRef:23]  [23:   NSWJJ, 2009, p.44.] 


· 855 children and young people were held in custody in 2008-09 despite being granted conditional bail – they were unable to meet the bail conditions. The average number of days in detention for this group was 9 days.[endnoteRef:24]  [24:   NSWJJ, 2009, p.54; Noetic Solutions 2010  p22).] 


This is often associated with the lack of suitable accommodation; this is a problem especially for those who are very young, and for girls.

· 10-12 year olds spend more time in custody than other age groups before being able to meet bail conditions.[endnoteRef:25]  [25:   Wood, The Hon James. (2008). Inquiry into Child Protection Services in NSW at p. 558
http://www.lawlink.nsw.gov.au/lawlink/Special_Projects/ll_splprojects.nsf/vwFiles/volume2.pdf/$file/volume2.pdf ] 


The failings of the then Department of Juvenile Justice and Department of Community Services to find accommodation for children and young people as directed by the courts was noted by Justice Wood in his inquiry into child protection in NSW.[endnoteRef:26] [26:  Wood, The Hon James. (2008). Inquiry into Child Protection Services in NSW at p.559.] 


1.10  Police compliance checking and crackdowns on breach of bail have contributed to the increase in children and young people remanded in custody

In 2009-10 34% of all persons of interest subject to proceedings for breach of bail were aged 10-17yrs [3,372 of 9,900]. This is twice the number in 2001-02 [1639, 28.4% of the total]. [endnoteRef:27] More than two-thirds of breaches by young people do not involve further offences; many are ‘technical breaches’; 71% of those whose breach of bail did not include re-offending were remanded in custody .[endnoteRef:28] [27:   CLRD Review of Bail 2010, p58.]  [28:  Vignaendra et al., 2009; Noetic Soultions 2010, at p102.] 


BOCSAR, and Police Annual Reports indicate that compliance checking and police crackdowns have contributed to this increase.[endnoteRef:29] [29:  NSW Police Force Annual Report  2008, a t p.15; Vignaendra et al ; see also Noetic Solutions, 2010] 


A recent review noted that ‘no evidence has been made available to the Review that shows that the monitoring, arresting and detaining of young people on bail or in the community reduces crime or re-offending amongst juvenile offenders’.[endnoteRef:30]  [30:  Noetic Soultions 2010, at p78.] 


Part 2 – Issues arising from the data

2.1  Cost of detaining children and young people

The cost of keeping a person in juvenile detention is $543 per person per day; this is two and a half times what it costs to keep an adult in secure custody. The average daily cost per juvenile in community-based services in 2008-09 was $15.40. [endnoteRef:31] [31:  Audit Office, 2009 Dept of Juvenile Justice Financial Report pp115-6).  ] 


JJNSW spends $121.3 million p.a. (66% of its budget) on custodial services.[endnoteRef:32]  [32:   D JJ Annual Report 2008-09 p22. ] 


The human costs of detaining children and young people on remand include disrupted schooling, separation from families, carers and communities, little access to programs, difficulties in preparing for court hearings and may include adverse impact on sentence. Remand is not meant to be punitive but has punitive effects.[endnoteRef:33] [33:  NSWLRC 205, 10.4, 10.5.] 


2.2  The Increased use of remand does not reduce crime

BOCSAR tested the relationship between the number of young people remanded in custody and the level of crime in NSW; they focused on property crime and found no evidence that increasing the numbers of juveniles remanded in custody in NSW is an effective means of reducing property crime. [endnoteRef:34] [34:  Vignaendra et al., 2009.] 


2.3  Comparing NSW with other jurisdictions

NSW has a disproportionate share of Australia’s unsentenced juvenile detainees. While NSW has 32.5% of the Australian population aged 10-17 years, it has 46.6% of Australia’s unsentenced juvenile detainees (based on numbers in custody on an average day).[endnoteRef:35] Victoria has 24% of Australia’s youth population but only 6.3% of the unsentenced juvenile detainees. [35:  Australian Institute of Health and Welfare (AIHW). (2009). Juvenile justice in Australia, 2007-08.  (Juvenile justice series no. 5). Canberra: Australian Institute of Health and Welfare at p.102, p. 112. 
http://www.aihw.gov.au/publications/juv/juv-5-10853/juv-5-10853_c00.pdf] 


· In 2006-07, the number of unsentenced juvenile detainees on an average day in NSW was 266 as compared with 36 in Victoria.[endnoteRef:36]  [36:  AIHW, 2009, p.102, p. 112.] 


2.4  Homelessness and welfare concerns limit the options for bailing children and young people

The high numbers of young people held in custody due to the inability to meet bail conditions demonstrates the need for urgent attention to finding more effective means of providing housing and support for young people in the community.  More support for young people on bail would also reduce the number of breaches, saving police and court time, and the high costs of incarcerating young people for breaches. 


Part 3 – The CLRD Bail Review Report and Draft Bail Bill –  Inadequate Responses to Pressing Concerns

The NSW Department of Justice and Attorney General released a Review of the Bail Act 1978, and a draft Bail Bill on 13th October 2010. While a review of the Bail Act is long overdue, the current review and draft bill are flawed and entirely inadequate. 
 
3.1 The review pays inadequate attention to the particular needs and interests of children and young people

The review has one limited section on bail and young people but fails to consider how the Bail Act may have unintended consequences for children and young people.  The recommendations fail to deal with many of the specific concerns that have been raised regarding children and young people.

For instance, the NSW Law Reform Commission has recommended that the principles (s.6) of the Children (Criminal Proceedings) Act 1987 should be inserted into the Bail Act to ensure that children and young people’s interests are considered.[endnoteRef:37] This issue is not address by the review. [37:  NSWLRC rec. 10.2.] 


3.2 Improved ‘ information resources’ and ‘plain English’ are welcome but not sufficient to deal with substantial issues

While clearer information about rights and obligations regarding parties to bail as recommended in the review are welcome, this is not an adequate response, and will fail to meet the needs of many children and young people, and adults with poor literacy, intellectual disability or cognitive impairment. The draft bill does not constitute ‘plain English’.

3.3 The review recommends no action for those who are in custody because they cannot meet bail conditions as it finds that existing review mechanisms are adequate 

This fails to acknowledge the doubling in the number young people held in custody who cannot meet bail; such review mechanisms are not working for children and young people. It does not acknowledge the failures by DJJ/DCS to provide accommodation to children and young people which commonly contribute to their failure to meet bail conditions.

3.4 The review recommends no action on s22A restrictions on bail

The review recommends no action on s22A restrictions on bail, despite widespread criticism of the provision. It assumes that an amendment introduced to clarify that provision in October 2009 has dealt with the problems but offers no evidence that it has done so. The review ignores concerns that lawyers commonly have too little time to sufficiently prepare bail applications on the first occasion, and places the onus on accused persons and lawyers not to bring subsequent applications unless there is new information.  While the amendments may offer more opportunity for a further application to be brought on the basis of ‘new information’, this is unlikely to meet all of the concerns.  

3.5 The review recommends working parties to deal with issues where action is needed and the problems are clear

The review recommends a Bail Working Group to develop options for a bail supervision program, and to deal with breaches of bail, and an Aboriginal and Bail Working Group. There is an urgent need for action to support accused persons to meet the conditions of bail that are imposed, to comply with those conditions while on release, and to shape policy and practice concerning compliance checking and the policing of breaches.  Developments need to be well considered but working parties should not be used to defer taking action. 


Prepared by Julie Stubbs,  Professor,  Faculty of Law,  University of NSW on behalf of the Criminal Justice Reform Committee, October 2010.
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